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EBR Litigation Rights Workshop Meeting Report

Background

In 1994, Ontario’s Environmental Bill of Rights (EBR) came into effect. Its passage provided
Ontario residents with a commitment to safeguard the environment, to mechanisms for participation in
government decision-making, and to the ability to hold the government accountable for environmenta
decisons made by minigtries. The EBR a0 brought into existence two new digtinct legd rights (Leave
to Apped and Right to Sue for Harm to a Public Resource) and enhanced two exigting rights (Right to
Sue for Public Nuisance and Whistleblower Rights).

In early 2000, the Environmental Commissioner of Ontario (ECO) decided to host aworkshop to
examine the effectiveness of the EBR s litigation rights. Invitations to attend the workshop and a
backgrounder on EBR litigation rights were sent to awide range of stakeholders. Fifty-sx participants,
representing private companies, ENGOs, [abour unions and government ministries, attended the all-day
workshop, which was held on May 25, 2000, at the Macdonad Block at Queen’s Park. Appendices
A, B and C provide copies of the letter of invitation, backgrounder, agenda and list of participants.

This meeting report has been prepared by the workshop facilitators (LURA Consulting) as arecord of
the event and isintended to convey its mgor themes, recommendations and outcomes.

An Introduction to EBR Litigation Rights Issues

Facilitator Joanna Kidd opened the workshop, welcomed participants and explained that the purpose
of the workshop was to provide stakeholders with an opportunity to share their experiences with the
EBR s litigation rights and their ingghtsinto the effectiveness of those rights. She then introduced the
Environmentad Commissioner of Ontario, Gord Miller, who provided opening remarks.

Opening Remarks

Commissioner Miller welcomed participants and noted the breadth of expertise and experience in the
room. He briefly reviewed the experiences with litigation rights to dete.

Since the EBR was proclaimed, the Leave to Apped right has been used extensively. This provides
citizens, in some Stuations, with the right to seek leave to gpped aminigtry’s decison on certain types
of permits, licenses and certificates of gpprova. The Right to Sue for Harm to a Public Resource has
been used to alimited extent. This provides the public with the right to sue someone who is bresking, or
is about to break, alaw when this contravention has harmed, or will likely harm, a public resource. The
Right to Sue for a Public Nuisance has been used minimally. This alows someone experiencing direct
economic or persond |oss because of a public nuisance (e.g., interference with use and enjoyment of
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land) to sue for damages or other personal remedies. The EBR' s Protection from Employer Reprisa
(Whistleblower) Right provides employees who report incidents such as discharges to the environment
with protection from employer reprisals. Thisright has not been used at dl in aformd sense but islikey
acting in a preventive fashion. Commissoner Miller noted thet dl of the EBR s litigation rights were
likely acting in a preventive fashion to improve environmenta decison-making. He indicated thet the
daff of the ECO areinterested in answers to a number of questions, such as those listed below:

What experiences to date has the public had in usng the EBR litigation rights?

Is the use of the EBR litigation rights working as envisoned by the EBR Task Force in drafting
these rights?

Are these rights resulting in better environmenta decision-making (directly or indirectly)?

Are there additional measures that could be taken to support the use of these rights?

Are there unnecessary barriers to using the EBR litigation rights?

Is there aneed for better education/public outreach to make people aware of these rights?

Commissioner Miller closed by thanking everyone for making it a priority to attend and anticipated that
the event would be of sgnificant vaue to the office of the ECO as wdll as the participants involved.

Staff Presentations

David McRobert, Background on Litigation Rights

Mr. McRobert provided some of the contextua background that led to the litigation rights workshop.
The ECO has a gtatutory obligation to review the Environmental Bill of Rights, which it does through
annua reports, special reports and other means. He noted that the EBR has been in effect for Sx years
and thereis now sufficient experience with itslitigation rights for a meaningful review of them to teke
place. Findly, the workshop dlows ECO saff to meet directly with stakeholders. Although they
frequently ded with gpplications at an adminigrative level, ECO staff do not often get an opportunity to
interact with those using or affected by the EBR s litigation rights.

Mr. McRobert noted that some initid forecasts of investigation and litigation activities under the EBR
greatly overestimated their eventual use. In 1992, the Ministry of the Environment (MOE) projected
that there might be as many as 200 gpplications for investigation and 60 lawsuits each year in the
ministry done, once the EBR was proclaimed. The experience to date has been quite different: there
have been roughly 60 applications for investigations a year and only a handful of lawsuitsin the Sx years
since the EBR came into effect.

Mr. McRaobert reflected on the intent of litigation rights as envisoned by the EBR Task Force. The
Task Force saw theserights as atool of last resort, with political accountability remaining asthe
primary means by which residents would hold the government accountable for its environmenta
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obligations. He reflected that this may have contributed to the relatively low usage compared to the
forecadts of activity.

Karen Beattie, Leave to Appeal

Ms. Besttie began her presentation by noting that the EBR' s Leave to Apped (LTA) provison was
intended to create aright only when afalure in the regulatory system was thought to have occurred: it
was not intended to give opponents a“second kick at the can.” The test for granting LTA hastwo
components. The applicants must demonsgtrate that the action would lead to significant harm to the
environment. The other component of the test has been described colloquidly as the “insane director”
test: the applicant must prove that “thereis good reason to believe that no reasonable person... could
have made the decison.” She noted that many of the people involved with LTA fdt that thetest is
relatively demanding and not easily met.

Despite the rather demanding test, Ms. Besttie noted that the successrate for LTA applications was
reasonably high. Between late 1994 and March of 2000, 52 gpplications were made on 30 instruments
granted by the Minigtry of the Environment. All of these gpplications were brought to the Environmenta
Apped Board (EAB). Of the 30 gpplications for Leave to Apped, four were withdrawn, two were not
filed, 16 were denied, and eight were granted. She noted that, looking only at the LTA applications that
were filed in time and were not withdrawn before a decison was rendered by the Board, eight out of
24 applications were granted, meaning that one-third have been successful. She suggested that the
grictness of the test has most likely led to a high rate of settlement in instlances where LTA is granted.

From thisanalys's, Ms. Besitie suggested, one could make a number of conclusons. One conclusion is
that the LTA provison isworking. The second concluson is that changing the test could change the
outcomes. If the test for granting LTA were made esser, it could result in more filings, but it might
lower the settlement success rate. Making the leave test more difficult, however, could discourage
applicants from pursuing an application for LTA.

Ms. Besittie aso noted that a number of procedura issues have come to the attention of the ECO. The
15-day period for filing applications has been characterized by users as being extremely tight. Perhaps
because of the tight filing period, some very sgnificant decisions have been posted that received no
gpplications to gpped the decision. The 600-million-litre water taking permit awarded to the Nova
Group was cited as an example.

Paul McCulloch, Right to Sue for Harm to a Public Resource
Two cases have used the EBR' s Right to Sue for Harm to a Public Resource (RSHPR). These involved

the impact of alandfill on the naturd environment and the impact of a sawage trestment system at a ski
resort on aloca water body.
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Mr. McCulloch noted that the RSHPR provision is structured in away that makesit extremdy difficult
to usein order to prevent harm to aresource or the environment. He suggested that the provison is
actualy more likely to be used once an individua or company has contravened a satute and
environmental harm has been caused. This, in part, flows from the nature of the test for RSHPR. To act
on the RSHPR provision, two preconditions must be met. Firdt, the defendants must have contravened,
or be about to imminently contravene, a prescribed environmenta statute, regulation or instrument.
Second, the plaintiff must file an EBR application for investigation and must demondrate that the
government has failed to respond in atimely or reasonable manner.

Mr. McCulloch reviewed the statutory defences available to respond to an action and the remedies that
might apply. There are three statutory defences: that the defendant had exercised due diligence; that the
action was authorized through a regulation or instrument; or thet the defendant was complying with a
regulatory obligation. In terms of remedies, plaintiffs cannot be avarded damages, but the court may
order adeclaration, an injunction or arestoration plan.

Asto why there have only been two RSHPR actions since 1994, Mr. McCulloch suggested that the
defences may be too generous, actions may take too much time, and the cost to prepare an action may
be too high.

Paul McCulloch, Right to Sue for Public Nuisance

Mr. McCulloch noted that the EBR s Right to Sue for Public Nuisance (RSPN) expanded an existing
right. It alows an action to proceed more easly, notably by not requiring the consent of the Attorney
General. Those seeking to take action, however, need to prove that they have suffered some direct
economic or persond loss. He noted that the remedies that could flow from a public nuisance action
initiated under the EBR were the same as any other lawsuit in the courts.

The case history with RSPN islimited, but nonethelessilluminating. Two cases have arisen and both
have taken the form of class action lawsuits, one involving contaminated municipa drinking water and
the other, alandfill site. Mr. McCulloch noted that the latter case was proceeding on to the Supreme
Court and that the outcome of that case could be significant in terms of public nuisance and class action

litigetion.
David McRobert, Protection from Employer Reprisals

Mr. McRaobert noted that the EBR expanded the existing whistleblower rights that has existed sSince
1983 under the Ontario Environmental Protection Act. Under the EPA, whigtleblower rights could
apply to activities governed by certain statutes such as the Ontario Water Resources Act and the
Fisheries Act. Under the EBR provision, the right was expanded to apply to al Acts under the EBR,
incdluding the Crown Forest Sustainability Act and the Gasoline Handling Act.
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Mr. McRobert suggested that the EBR' s expanded whistleblower provisions are probably working in a
manner that may not be readily apparent or easily measured. For example, there have been reports of
lawyers advising corporate clients againg exercising reprisas againg employees who “blow the whistle’
because of the protection afforded them under the EBR and EPA.

Asfor litigation or actions involving the whistleblower provisons, Mr. McRobert noted thet none have
occurred under the EBR process. Between 1983 and 2000, however, there were five insgtances where
the EPA whistleblower provisions were exercised. Most of these cases, he noted, were settled by the
Ontario Labour Relations Board. He suggested that the lack of forma use of the EBR' s whistleblower
provision relates to the adoption of other whistleblower policies and the encouragement of
whigtleblowing in many progressive workplaces.
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Looking Back: Five Perspectives on EBR Litigation Rights

Joanna Kidd introduced the five panelists and provided a brief background to the pand discussion.
Panelists had been asked to speak for about ten minutes on their experience with the EBR' s litigation
rights, with an emphasis on what in their opinion works well, what does't work well, and any lessons
that have been learned.

Jerry DeMarco, Sierra Legal Defence Fund

Mr. DeMarco began by stating that the Seerra Lega Defence Fund (SLDF) prefersto use private
prosecutions or judicid reviews rather than the EBR' s Right to Sue for Harm to a Public Resource.
Four of five prosecutions undertaken by SLDF could have been done under the EBR, but were not.

Mr. DeMarco identified a number of limitations that he felt hampered the use of the EBR' s Right to Sue
for Harm to a Public Resource provisons. These include:

the need to show that the government has failed to respond to the application for investigation in

atimely or reasonable manner;

the expansion of due diligence (“reasonable interpretation”);

the broad power to dismiss actions;

the potentia for high costs awards,

the cogtly and dow nature of aivil litigation;

the lack of damages; and

the need to prove “sgnificant harm.”

He dso identified a number of advantages to the Right to Sue for Harm to a Public Resource. These
include:
alower standard of proof (balance of probabilities) than is required in a crimina proceeding
(reasonable doubt);
the availability of a discovery process, and
the ability to get injunctive relief.

Mr. DeMarco wrapped up by saying that he believed that there is aneed for alast resort option (a
Right to Sue), but that SLDF would continue to use private prosecutions rather than the EBR litigation
rights until the financid, legal and procedura barriers are removed. He cautioned, however, thet this
would require amending the Act itself, which he believed should not be opened up &t thistime.
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Doug Hatch, Artemesia Waters Ltd.

Mr. Hatch described the process that was followed by Artemesia Waters Ltd., the proponent in the
Leaveto Appedl by Felske, Noble, Holmes and Anders. Artemesia gpplied to the Ministry of the
Environment for a permit to withdraw water from the Rocky Saugeen River for commercid water
bottling. MOE granted a permit to take water and posted it on the EBR Regidtry. Artemesia carried out
technical studies and public consultation on the issue both before and after receiving its permit. During
the public comment period, which was extended to 2 %2 months, 2,145 comments were received on the
gpplication and Felske, Noble, Holmes and Anders brought their gpplication for Leave to Apped. The
concerns raised by the plaintiffs included potentia impacts on fish habitat, loss of flow in theriver,
reduction in aesthetics and whether the Ontario Water Resources Act was inconsigtent with the
Constitution Act. At the hearing, Artemesia focused on presenting technical evidence in support of its
gpplication and the “reasonableness’ of the ministry’ s decision. The Environmental Appea Board
denied the application for Leave to Apped and found that the ministry’ s decision was reasonable,
having regard to relevant laws and policies.

Mr. Hatch suggested that there were some procedura issues that he felt needed to be addressed. The
opinion of the MOE experts was not made clear until their affidavits were filed a the Board hearing. He
suggested that because of the test for Leave to Appedl, credible evidence on the risk to the
environment is essentid in these gpplications and consequently the gpplication for leave needs to focus
on presentation of qudified expert evidence. He dso noted that many of the socio-economic concerns
that were tabled by commenters on the EBR Registry with respect to the water taking permit were not
related to the technica information (i.e., effects on the natura environment).

Laura Nemchin, Ontario Ministry of the Environment

Ms. Nemchin grouped her commentsinto procedura and substantive issues. Overdl time lineswere a
concern, in her opinion, for the ministry as well as gpplicants. The tight time lines for making
gpplications for Leave to Apped, for example, mean that applications are often not as complete or
polished as they could be. She suggested that there was not alot of guidance for applicants and
proponents as to what is expected in applications and responses. This leads to inconsistencies (e.g.,
some applications were two-page | etters, others were large volumes containing affidavits). Guidance,
perhaps from the Board, would be useful with respect to the standard of proof, disclosure and reply.
She dso noted that al the hearings now were “paper hearings,” and raised a question as to whether
there should be an option for ora hearings.

In terms of subgtantive issues, Ms. Nemchin suggested that the EBR's Leave to Apped provisons have
given avoice, abeit not aloud one, to third parties in environmental decision-making. The existence of
Leave to Apped makes the government pay close attention to its actions, especialy when applications
for leave are made. The EBR and its litigation rights provide a mechanism for starting dia ogues between
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the ministry and third parties, and between proponents and third parties. This was evident in arecent
cas= involving aquarry gpplication, in which mediation triggered by an EBR application resolved a 20-
year-old dispute.

Linda Pim, Federation of Ontario Naturalists

Ms. Pim introduced hersdf as a“ citizen survivor” of the EBR' s Leave to Apped right and spoke about
her experiences as one of a codition of groups and individuas who had successfully sought Leave to
Apped. The gpplication chalenged an order concerning the use of Dombind as a dust suppressant on
rurd roads. Dombind, stated Ms. Pim, isawater soluble industrid waste containing sgnificant amounts
of dioxin and is extremely toxic to aguatic life. The gpplicants were granted partia Leave to Apped on
one of seven grounds, specificaly whether the conditions and requirements of the order issued by the
ministry provided an adequate means of enforcement. The applicants argued that, because one party
(Domtar) generated the waste and another (local municipdities) would apply it, the order failed to
provide an adequate enforcement mechanism. Being granted partia Leave to Apped gave the
gpplicants leverage to effect a settlement with Domtar.

The outcome of the process, said Ms. Pim, was that the groups and individuas were better off than
before, but possibly ajudicid review might have achieved more. She noted that the settlement achieved
was only an interim settlement because MOE intends to end the use of Dombind as a dust suppressant
in 2001. One of the lessons learned was that there was considerable work entailed even &fter the
settlement was signed and agreed to by the Environmental Appeal Board. This includes enforcing and
monitoring the terms of the settlement (such as the need for maps at a certain scale), monitoring the
other provisons of MOE' s order for which the applicants weren't granted Leave to Apped, and
making sure the public has information on Dombind. In this case, she pointed out, the EBR process did
not improve dia ogue between the gpplicants and the proponent, and applicants had received letters
threetening libd suits.

Ms. Pim noted that the applicants needed to have alawyer for this application (they were represented
by the SerraLegd Defence Fund). She noted that of the eight cases in which Leave to Apped was
granted, in whole or in part, Sx were represented by lawyers. She finished by suggesting that intervenor
funding should be made available to applicants for Leave to Apped.

Rick Lindgren, Canadian Environmental Law Association

Mr. Lindgren began by saying that he believed that third party apped of government decisonsis ussful
and has made a difference in some cases (i.e,, the Barker case in which a certificate of gpprova to
operate alandfill site was revoked). However, he stressed the low rate of success—in 66 per cent of
gpplications, leave was not granted—as an indication that Leave to Apped had some significant
problems. His presentation focused on the shortcomings of the current Leave to Apped provisons.
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The leave test, argued Mr. Lindgren, istoo stringent and excessively onerous for applicants. The draft
verson of the EBR had no leave test, but found its way into the legidation. He favoured amending the
legidation to drop the test dtogether or revisang it so that the presumption isin favour of granting the
appedl. He aso suggested that the Environmental Apped Board, through its rulings, may be able to
“massage’ the test. Mr. Lindgren suggested that the Board should use a“whiff test” to decide if thereis
atriable issue, and leave judgments to the hearing.

With respect to the timing for Board submissions, Mr. Lindgren argued that 30 days istoo short and
can lead to rushed decisions. He suggested that there should be no time limit on the length of time it
takes the Board to review a case, just as there isno limit on the time for court cases.

With respect to the nature and extent of evidence, Mr. Lindgren argued that it was unredlistic to expect
top quality applications for Leave to Apped in 15 days. He adso suggested that affidavits were not
necessary and would tend to overly formaize the process and force the use of lawyers. Mr. Lindgren
argued that he didn’t believe the Board has the right to award partid leave. He suggested that the
Board should accept or reject applications for Leave to Appeal, and then go to the hearing to consider
the merits of the gpplication.

Mr. Lindgren adso argued that gpplicants should have the Right of Reply to ministry and proponent
responses to their gpplications for Leave to Apped.

Mr. Lindgren ended his remarks by stating that he felt that the Ministry of Natura Resources ligt of
prescribed instruments was long overdue, and that perhaps the ECO should issue a specia report on
the issue.

Discussion

Issue: Litigation, Incentives and the EBR

Jarry DeMarco was asked whether expanding the use of financid incentivesto gpply to the
Environmental Bill of Rightswould promote more litigation activities. Mr. DeMarco indicated thet, in
the case of the SLDF, afinancid incentive would not be an incentive as it is a not-for-profit charitable
organization. The primary interest of the actions launched by the SLDF isto prevent or reverse
environmental harm, not to obtain compensation. A financia incentive, however, might be an incentive
for other types of organizations or for individuds.

Rick Lindgren added that if the EBR was to be reviewed, that it would be useful to rewrite the
provisons under section 84 of the EBR (Right to Sue for Harm to a Public Resource) to alow for class
actions to protect public resources. At present, the financia barrier to exercisng theserightsis quite
subgtantia. Class action provisons currently gpply only to the public nuisance rights of the EBR; if they
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were extended to the Right to Sue for Harm to a Public Resource, more individuas and organizations
could have the financid &bility to launch public resource actions. In Mr. Lindgren’s opinion, section 84
should permit class actions to help overcome the financid barriers to exercising thisright.

Issue: The Effect of Comments on Decisions

A participant asked what effect comments posted on the Environmental Registry had on decisions,
particularly with respect to the Minigtry of the Environment and its permitting systems, and whether
there had there been any analys's undertaken of the effect of comments on the EBR. Laura Nemchin
responded that there had not been any analysis undertaken to her knowledge. She did mention,
however, that decison-makersin MOE are very mindful of EBR pogtings and follow aformal
procedure for reviewing comments on initiatives under their review. In summary, the Leave to Apped
provison has definitely had an impact on the way decisions are made within MOE.

Rick Lindgren suggested that there are often many useful comments posted regarding initiatives, but that
the Registry has some shortcomings. Occasiondly comments are made but the Registry posting
provides no record of them. It dso does not provide avery effective means of informing the public
about the impact of their comments. Many decisions are posted indicating that the decison has gone
forward as written or that the comments had no effect on the decision. It was noted by a participant
that non-governmenta organi zations do attempt to monitor postings, forward them to appropriate
parties and comment where possible, but these efforts are largely undertaken by volunteers. At one
time, the Ontario Environmental Network had a staff person to monitor the Registry but thet funding is
no longer avalable. It was also suggested that the Ministry of the Environment gppears to be proud of
not having their decisions changed by comments from the public. Where decisons are amended, the
ministry suggests that was the direction they were heading anyway. Findly, it was added that analyzing
or measuring the impact of the Registry on decision-making would be avauable exercise.

Issue: Formality of Process

A number of participants made comments on the formality of the Leave to Apped process. While some
formalizing or sandardizing was generdly fdt to be necessary, most participants felt it should not be at
the expense of “user-friendliness.” One participant argued that while affidavits formalize the presentation
of evidence, they also create barriers to the use of the EBR by citizens without legal knowledge or
substantial resources. Aswell, they could make the process more legdistic for what is aready avery
tight time frame (15 days for Leave to Appedl). If confronted by affidavit evidence, some public interest
intervenors indicated that they would need to bring in motions to strike out the affidavits.

Issue: Leave to Appeal Response Procedure and Time

A number of participants and panelists suggested that clarification is needed for information exchange in
EBR actions. A possible route to follow would be the standard course of " Applicant-Response-Reply.”
Participants and pandlists commented that the response timeto file aLeave to Apped application is
limiting. With only 15 days to bring an gpplication, responses will likely be incomplete. If information is

10
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needed under Freedom of Information provisions, 15 days is not sufficient. While not advocating an
overly formal process, the participant suggested that the Leave to Appea procedure should be guided,
standardized and user-friendly.

Issue: Dealing with Responses to EBR Postings

Doug Hatch was asked how Artemesia Water Ltd. managed the gpproximately 3,000 responses
received to its EBR pogting and whether the Minigtry of the Environment contacted Artemesia’s
technical consultants. In terms of the responses received, Doug Hatch indicated he was aware of the
vagt mgority of comments recelved, was able to glean the gist of them, and draw them into
consderation when drafting aforma reply. With regard to the Ministry of the Environment contact,
MOE did contact Artemesia and the company formally replied to both critiques received on its
undertaking.

Issue: Test for Leave to Appeal

A number of panelists addressed the difficulty of the current test for Leave to Apped. Jerry DeMarco
suggested that the difficulty of the barrier was perhaps being overestimated, as there are two important
qudifiers (thereis* good reason to believe’ and the decison...“could” result in significant harm to the
environment). Ultimately, Mr. DeMarco suggested, more applications should passthe Leave Tedt.

Issue: Improving the Effectiveness of the Hearing Process

A fina point made by a participant was that the effectiveness of the hearing process can't be
meaningfully addressed without also addressing the steps that precedeit. In particular, it was suggested
that the process during the EBR comment period needs to work better, for example, through longer
comment periods and better provison of information.

11
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Moving Forward: Improving the Effectiveness of EBR Litigation
Rights

According to their stated preferences, participants were divided into four smal groups. Two of the
groups addressed L eave to Apped, one addressed the Right to Sue for Harm to a Public Resource,
and the fourth addressed the Right to Sue for Public Nuisance and Whistleblower Rights. All groups
were provided with facilitators and notetakers, and al were asked to address the following questions as
they related to thelr particular Litigation Right.

Isthis Litigation Right resulting in better decison-making? Is it working as intended?
Arethere barriers to the use of this Litigation Right thet limit its effectiveness?

Are there measures that could help improve the effectiveness of this Litigation Right?

Leave to Appeal #1

Effectiveness of L eave to Appeal

Participants generdly fet that the Leave to Apped (LTA) provisonsin the EBR have resulted in better
decision-making, because decision-makers are more aware of the potentia repercussons of their
decisgons. It has made decision-makers more careful in their preparation. The comment and appedl
process aso makes proponents more conscious of their actions. However, there is a perception that the
new EBR consultation process has led to less consultation with communities than formerly took place.
In some casesthe LTA provisions may have falsely reassured municipa councillors thet thereis a safety
net in case ther decisons are faulty.

BarrierstoLTA

Some of the barriersto LTA that were identified by participants include: the lack of funding for groups;
onerous evidentiary requirements for LTA (“shouldn’t have to prove the case in order to make the
case’); and the likely need for legd counsdl.

Another barrier that was identified was the lack of clarity from the EAB asto what they want to see
filed by gpplicants and how it should be presented. Participants suggested that guidance from the Board
on the procedures would be hel pful—proponents would like a coherent argument so they can know the
“four corners’ of the gpplicants concerns. Ora hearings might help.

12
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A number of communication and accessbility barriers were noted. Participants felt that there were
problems with the way in which posting was done on the Regidry. Items are difficult to find and have
incomplete information.

The LTA test itsdf wasidentified as a barrier. Some participants ft that the LTA tet in s. 41 of the
EBRis unclear and should be less wordy. Participants felt that ajudicid review that might help clarify
the test was unlikely, however. Other participants favoured keeping the LTA test asit stands.

Some participants didiked the concept of costs being introduced into the LTA process, feding thet it
would have a chilling effect on potentia gpplicants. They argued that accesshility islost when fees are
charged and cogts awarded. Other participants argued that the tribunals should be able to control their
processes and that powers to award costs serve this purpose. Another participant noted that powers
to award costs are not the panacea that some believe, as tribunas end up spending time on many non-
meritorious requests for costs.

Some participants raised the concern that under the EBR, public comment takes place before the
ministry doesits technica review of an gpplication, e.g., an application for a permit to take water.
Accordingly the public does't have a chance to comment on the minisiry’ s review.

Another concern raised was the inability of citizensto gpped an insrument. Some participants felt that
citizens should have the same right to gpped an insrument as the proponent.

Improving the LTA Process

It was suggested that the government should use Internet and computer technology more fully, for
example, by pogting the full text of instruments and underlying reports. Thiswould result in aclearer,
more transparent process. It was aso suggested that postings should be made more accurate and
useful, eg., by providing phone numbers and contact names. The LTA and comment process would be
more accessble if individuas could sign up for “push technology” and receive postings on specific
subjects. It was noted that the government has security concerns about this, however.

Participants suggested that it would be helpful if the ECO came out with adetailed LTA Guide, which
could include examples of successful LTA applications and materids filed. Some participants noted that
the ECO should receive more resources in order to assst gpplicants with using the EBR, while other
participants felt that funding should go directly to groups or into aLega Aid mode for assstance with
obtaining notice, lega advice and technica advice and support.

13
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Leave to Appeal #2

Effectiveness of L eave to Appeal

There was broad agreement among participantsin this group that the LTA provison has resulted in
better-drafted and more comprehensive instruments. Participants generaly believed that more
consultation is now undertaken by the ministry and more care is taken in drafting instruments so that
terms and conditions are more precise and cover more issues. Despite this improvement in terms and
conditions, amgority of participantsfelt that it is not clear so far if the LTA provision is affecting
whether approvals are granted or not. There was agreement in the group that it is difficult to assessthe
impact of the LTA provison and that the ECO should call for better monitoring and messurement of its
effects.

One participant noted that where leave is granted, third parties have more leverage for better decision-
making. Ancther participant suggested that in some cases drafting of instruments may be lessinnovetive
and more traditiona out of concern that the instrument may be gppeded. Another member of the
group added that the use of mediation to resolve issues related to an instrument under s. 34 of the EBR
isakey provison that should be promoted irrespective of the LTA provison.

BarrierstoLTA

A mgjority of participants agreed that the most sgnificant barriersto use of the LTA provison are lack
of money, lack of timely and complete information, unredigtic time lines, and lack of awvareness. One
participant stressed that comment periods are not long enough and dternative forms of consultation are
rarely used. Another participant noted that MOE policies and guidelines may be difficult for lay citizens
to understand. Members of the group discussed whether the LTA test istoo difficult or whether the
current Environmental Appeal Board interpretation makesiit reasonable. A mgority of participants felt
thet the current LTA time lines are entirdly unredlidtic.

Improving the LTA Process

There was broad agreement that effectiveness of LTA could be improved through public education,
more meaningful consultation before instruments are issued, improved applications from proponents,
and more flexible time lines. Some participants felt that more consultation would give citizens more
information, which would assist in better Leave to Apped applications and might aso lead to fewer
Leave to Appeal gpplications, because citizens would have enough information to better understand an
instrument. 1t was suggested that directors should ensure that proponents consult with members of the
public, and submit better gpplications for instruments. Most participants aso agreed that there should
be a possihbility of intervenor funding or publicly funded lawyers, but noted thet the LTA process should
not be over-legaized. It was d o fdt by the mgority of the group that the Environmenta Apped Board
should clarify its process and be more user-friendly.
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Right to Sue for Harm to a Public Resource

Effectiveness of Right to Suefor Harm to a Public Resour ce

Participants generdly agreed that the Right to Sue for Harm to a Public Resource (RSHPR) is not
having any impact on environmenta decision-making. Although some participants fet that the very
existence of the right was having an effect on the bureaucracy—they are aware of it and consider the
possibility of an action being initiated—most believed this was not trandating to a postive effect on the
environment. Some participants cited the existence of only two RSHPR cases as evidence that it was
not a practicd threat for decison-makers. While the Harm to a Public Resource Action was intended
to be used only as alast resort, it was the opinion of most participants thet the possibility of bringing
such an action was very remote and therefore did not serve the purposes of the EBR.

Barriersto RSHPR
The participants identified 10 barriers to the RSHPR:

The cogts of bringing an action are prohibitive. Problems cited include:

- the cost of hiring alawyer to see the case through to the end may reach $200,000;

- plantiffs cannot receive an award of damages to cover their own cogts,

- plantiffs will not necessarily even recover their own codtsif they win;

- plantiffs may haveto pay the defendant’s cogisif they lose; and

- if the plantiff seeks an injunction, they may have to give an undertaking to pay the
defendant’ s damages suffered as aresult of theinjunction if they lose,

Thetest set out in the Harm to a Public Resource Action is too gtrict because the plaintiff must

show both a contravention of alaw and sgnificant harm, not ether.

Theterm “sgnificant” harm istoo strong.

The burden of proof istoo high; plaintiffs should have to demondrate only aprima facie case.

Then the onus should shift to defendants to show that their action was reasonable and there was

no other course of action.

The requirement that plaintiffs must prove the ministry’ s reponse to the request for investigation

IS unreasonable is too onerous.

The “reasonable interpretation” defence set out in section 85(3) istoo broad.

The EBR does not change the common law test for granting an injunction, which has generdly

not resulted in injunctions being granted in environmenta cases in Canada.

The power to issue astay in section 90 of the EBRistoo broad.

The definition of public resource istoo narrow (i.e., it only applies to public lands).

Public awareness of the right to bring a Harm to a Public Resource action is low.

Some participants argued that, in sum, the barriersto bringing a Harm to a Public Resource action are
S0 high that they congtituted a“vortex of pain” for potentia plaintiffs, and made use of theright virtualy

impossble.
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Improving the RSHPR Process

Participants agreed that most of the barriers discussed above would require legidative amendments to
change. Participants aso agreed, however, that amending the EBR in the next few years would be both
unlikely and unwise. Therefore, discusson focused on solutions that the Environmental Commissioner
could implement that would promote this Litigation Right and resolve disputes.

Partici pants suggested that the ECO could:
report on the results of applications for investigations immediately after recaiving aministry’s
response, not only in the annual report;
publish a number of reports throughout the year on specific issues, rather than one annud
report;
get involved and act as an intermediary between disputing parties,
appear as afriend of the court in other cases being argued; and
help plaintiffsin preparing their cases.

Right to Sue for Public Nuisance

Effectiveness of Right to Sue for Public Nuisance

The group had mixed opinions as to whether the EBR s Right to Sue for Public Nuisance (RSPN) has
led to better environmenta decision-making. Those who fet that it has not led to better environmenta
decison-making suggested that this was due to the very low probability that potential sources of public
nuisance would ever find themselves subject to a public nuisance action.

Those who believed that the existence of RSPN provisions had led to better environmenta decision-
making argued that it likely worked in a preventive fashion. Some argued thét to be effective, RSPN
had to be closgly dlied with class action legidation. An anadogy was made to the act of transporting a
person in avehicle: public nuisance is the passenger, the Class Proceedings Act isthe vehicle, and
financid resources would be the fud to put the provision in motion.

Barriersto RSPN

Participants noted two mgor barriers that limit the exercise of thisright: cost and risk to the plaintiff. A
participant suggested that it was unredigtic to expect aplaintiff to have accessto aleve of resources
comparable to adefendant’'s. RSPN, they said, could be characterised as "more of ashield than a
sword." In terms of cog, it was noted that though disbursement funding is available through the Office
of the Attorney-Generd, it is difficult to access, and the fund may not be large enough to cover the
expected amounts that may be clamed by plaintiffs and defendants.

In terms of financia risk, participants noted that there are considerable uncertainties associated with
undertaking a RSPN action. Little is known about the likelihood of success of an action. In addition, the
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gze of any potentid damage award may well be insufficient to warrant an action. Contrast was drawn
between a public nuisance suit and a persond injury suit, in which damages could be in the hundreds of
thousands or millions of dollars. Participants suggested that the settlements possible with persond injury
suits make the risk of launching an action worth taking.

Another barrier cited was the “judicia knowledge’ barrier. Some participants noted that many judges
have never heard of the EBR or its public nuisance provisions. Furthermore, the public nuisance section
could be seen as chdlenging alongstanding common law tradition and therefore the judiciary may be
reluctant to use its provisions.

Improving the RSPN Process

Participants suggested that any measures that could reduce the barriers to using the RSPN would
improve its effectiveness. Participants cited a number of ways in which the playing fidd could be
levelled between the plaintiff and the defendant in terms of risk and codt. This could include indituting
some form of intervenor funding and improving the size and accessihility of the Class Disbursement
Fund. If legidative changes are made to the EBR, congderation could be givento going beyond
compensating for financia damages, and section 103 of the EBR could be remoulded to protect a
propertied interest. Participants suggested increased avareness and education as another way of
improving the effectiveness of the RSPN, particularly with respect to the legd professon A participant
noted that corporate behaviour changes when insurance companies start to worry about causes of
action as genuinerisks. If large settlements were being awarded, organizations would begin modifying
the behaviour that caused nuisances. This would result in better decision-making that reduced public
nuisance in ociety.

Protection from Employer Reprisals - Whistleblower Right

Effectiveness of Whistleblower Right

Participants discussed the effectiveness of the Protection from Employer Reprisals (Whistleblower)
Right within the context of many other environmenta protection and worker hedth and safety measures
and trends in society. Some participants believed that the EBR s Whistleblower Rights provison was
acting in a preventive, proactive fashion, as corporate and environmenta counsel were advisng their
clients to avoid reprisals due to the existence of the provison. Othersfdt that it was not possible to
know if the provision was working.

Participants suggested a number of reasons for the lack of forma use of the EBR s Whigtleblower Right
provisons. These included the incluson of smilar provisons in some workplaces (e.g., unionized and
progressive work environments) and the variety of avenuesto pursue actions (e.g., collective
agreements, Health and Safety Committees, contract negotiations, and meetings between union and
management). Participants suggested it was more favourable to use proactive avenues in the workplace
rather than legal avenues that were percelved to be more confrontationa. In smdler, lessformd and
non-unionized environments, some participants felt that the Stuation may be potentidly quite different.
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In such environments, there may be less protection for employees and more ways that an employer can
affect employees actions.

Participants made a comparison with the experience of health and safety provisons. They noted that
even in cases where persond hedth is at stake, employees often continue to tolerate the conditions for
fear of losing their jobs. Refusa's are seen as alast resort.

Barriersto the Use of Whistleblower Right

Barriersto the use of the EBR' s Whigtleblower Right provisonsinclude lack of avareness of their
existence. Representatives of public interest organizations noted that they focused less on this provision
than on the othersin the EBR. The perception of risk for the employee was raised as another barrier.
This includes factors such as negative repercussons in the workplace. A third barrier cited wasthe time
needed to reconcile a dispute: participants noted that an employee can be fired dmost immediady but
it could take weeks or months to formally settle a dipute through the Ontario Labour Relations Board.
A find barrier to use of the Whistleblower Right provison isthat the outcome might not judtify the
action. The employee would have to fund the litigation (possibly in the aosence of ajob) and wait for an
indeterminate result. In some cases, the best possible result might be reingtatement with no financia or
cost award.

Improving the Whistleblower Right Process

Participants suggested a number of legd, administrative, culturd and educationd initiatives to improve
the effectiveness of the EBR' s employer reprisa provisions. In terms of changes, participants suggested
that reprisals should be prohibited during the OLRB dispute resolution process. The process should be
hastened so that decisions are made fagter, while the episode is fill relevant in the life of the wrongfully
dismissed. Aswdll, participants suggested that improving accessto legd aid may support the use of this
provison more broadly.

Some participants argued that the socid atmaosphere and workplace culture must be at least reasonably
conducive to acting on these rights. A supportive society, government and workplace are essentia
ingredients to making this provison work. In the environment of down-szing in the past decade,
participants suggested that “bravery hasto do with putting up and shutting up.” Employees will view the
EBR s employer reprisa rights against the backdrop of government policy, the economy, and how
much will thereisto act.

Participants drew a comparison with other preventive or normative codes and legidation. The creation
of human rights codes and sexud harassment poalicies has led to an environment in which few individuas
fed it gppropriate to discriminate or harass. A Smilar culturd change is needed for environmental
transgressions. Participants suggested that impressing the need for environmenta protection on the
youngest in society may help ensure that fewer need to “blow the whistle€’ in yearsto come. EBR
educators must also ensure that potentia users of Whistleblower Rights fully understand the implications
of usng theserights.
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Next Steps

Commissioner Gord Miller concluded the workshop by commenting on the grest quantity and high
qudity of the comments and ideas put forward. Without trying to sum up or synthesize, he noted a
number of suggestions were made very strongly. These included the possibility of expanding hisown
role, the need to examine the “front end” of the litigation rights processes, the need to make the
mechanisms work better, and the sgnificant deterrent of high costs.

The ECO, said Commissioner Miller, will be examining the outcomes of the workshop closdy, and will
be producing proceedings. The ECO will be focusing both on administrative changes that could
improve the effectiveness of the EBR' s litigation rights, as well as changes that might require amending
the Act. The Commissioner cautioned that he was not planning to open up the Environmental Bill of
Rights, nor was he aware of any proposals to do so, but that the ECO needed to be positioned to
make recommendationsiif it were re-opened.

Commissioner Miller ended by thanking participants for their level of commitment and their valuable
and timdy input. After thanking pandids, facilitators and staff, he adjourned the meeting.
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Appendix A

Letter of Invitation and EBR Backgrounder



March 31, 2000

Dear :
Re: EBR Litigation Rights Workshop

| would like to invite you to share your opinion on the litigation rights found in Ontario’s
Environmental Bill of Rights (EBR), and assst mein my review of theserights. | amn hosting a
workshop on the topic of litigation rights under Ontario’s EBR, taking place on May 25, 2000, from
9:00 am. to 4:00 p.m. in the Temagami Room of the Macdonald Block a Queen’s Park in Toronto,
Ontario.

The intent of the workshop is to provide participants with an opportunity to share their insights
about, and experience with, the litigation rights provided for by Ontario’'sEBR. Specificdly these
include: Leaveto Apped, Right to Sue for Harm to a Public Resource, Right to Sue for a Public
Nuisance and Protection from Employer Reprisds (Whistleblower Rights). How these rights are being
used or not being used is of particular interest to the Office of the Environmenta Commissioner of
Ontario (ECO).

A draft agendafor the workshop and a backgrounder on the EBR s litigation rights are included
with thisletter. An issues paper prepared by staff at the ECO will be forwarded to participants by the
end of April. Thisissues paper will provide background information for the workshop discussions.

| would be pleased if you or another member of your organization could join us on May 25,
2000. To asss uswith our planning, please R.SV.P.to Mr. Greg Jenish at Lura Consulting before
May 1, 2000 if you are able to attend (afax-back form isincluded in this package). You may aso
contact Mr. Jenish if you have any further questions about the workshop.

Yourstruly,

Gord Miller
Environmental Commissoner of Ontario
atachments



Backgrounder for the

Environmental Bill of Rights Litigation Rights Workshop

Ontario’s Ontario’s Environmental Bill of Rights (EBR) came into effect in 1994
Environmental and has, since that time, provided Ontarians with:
Bill of Rights - a commitment to safeguard the environment;

a means to participate in government decision-making; and
the ability to hold the government accountable for
environmental decisions made by ministries.

Environmental The EBR brought into being two new distinct legal rights and enhanced
Bill of Right's two existing legal rights:
Litigation Rights . Leave to Appeal,

Right to Sue for Harm to a Public Resource,

Right to Sue for a Public Nuisance, and

Protection from Employer Reprisals (Whistleblower Rights).
Collectively, these rights are referred to as the litigation rights because
they enable members of the public to go to court or to an adjudicative
tribunal to resolve disputes about environmental decision-making.

EBR Litigation Leave to Appeal: The EBR provides citizens, in some situations, the
Rights at a right to seek leave to appeal a ministry’s decision on certain types of
Glance permits, licences and certificates of approval.

Right to Sue for Harm to a Public Resource: In certain instances, the
EBR gives citizens the right to sue someone who is breaking, or is
about to break a law and which has or will likely harm a public resource.

Right to Sue for a Public Nuisance: This EBR provision makes it easier
for a person experiencing direct economic or personal loss because of
a public nuisance (e.g. interference with use and enjoyment of land) to
sue for damages or other personal remedies.

Protection from Employer Reprisals (Whistleblower Rights): An
employee may know of, or have been forced to participate in, an
incident involving spills, leaks or violations of environmental laws. This
EBR right provides protection from employer reprisals for employees
who report such incidents.

Frequency

that Rights Since the EBR was proclaimed, the Leave to Appeal right has been

have been used extensively, the two right to sue rights (Right to Sue for Harm to a

Exercised Public Resource and Right to Sue for a Public Nuisance) have been
used minimally, and the Protection from Employer Reprisal right has not
been utilized at all in a formal sense. However, all of these rights could
be characterized as acting informally, in a preventative fashion.

Environmental Under section 57 of the EBR, the Environmental Commissioner of

Commissioner Ontario (ECO) is required to review the public’s recourse to the

of Ontario’s litigation rights (subsections (h), (k), & (I)). In past years, the ECO has

Review fulfilled this obligation by including information in the annual reports

Obligations (the “other legal rights” chapter in particular).



ECO Review
Initiatives

Key Questions
Addressed by
Review Initiatives

The ECO has also updated and published a paper on EBR rights, The
Nuts, The Bolts and the Rest of the Machinery, which provides an
overview of the EBR rights and how they have been used. However,
this information has tended to be descriptive. To date, the ECO has
not undertaken a thorough evaluation of the use of the litigation rights.
Such an evaluation could be informative as to the types of action the
ECO could undertake or recommend to improve the public’s access to
these rights.

In order to fulfil the obligations set out in the EBR, the ECO has begun a
more detailed evaluation of the EBR’s litigation rights. To date, this has
involved two projects:
the development of a discussion paper on the EBR
litigation rights; and
the planning and preparation for a workshop on litigation
rights.
The paper on litigation rights has been completed and will be made
available for public comment in April 2000.

The workshop is planned for May 25, 2000, and will bring together
individuals who are active in utilizing the EBR and invite them to share
their thoughts and concerns on how these rights are being used, or not
being used. It will provide a forum to solicit a broad range of opinions and
ideas on the role and effectiveness of the litigation rights.

The feedback received from the workshop and from the distribution of the
discussion paper will provide a foundation from which the ECO can carry
out its mandate to review the litigation rights. A second important function
of these initiatives is to promote public education about the EBR by the
Environmental Commissioner of Ontario.

Some of the key questions that the ECO’s litigation rights review initiative
could help to answer include:
What experiences to date has the public had in using these litigation
rights?
Is the use of the EBR litigation rights working as envisioned by the
EBR task force in drafting these rights?
Are these rights resulting in better environmental decision-making
(directly or indirectly)?
Are there additional measures that could be taken to support the use
of these rights?
Are there unnecessary barriers to using the EBR litigation rights?
Is there a need for better education/public outreach to make people
and professionals aware of these rights?



Appendix B

Agenda



AGENDA
EBRLITIGATION RIGHTSWORKSHOP
Thursday, May 25, 2000 9:00 am to 4:00 pm
Temagami Room, Macdonald Block, Queen’s Park, Toronto

8:30

9:00

9:05

9:15

9:30

10:00

10:15

12:00

1:00

2:45

3:.00

3:30

4:00

Regidration
Welcome, Purpose of the Mesting, Agenda Review Joanna Kidd
Opening Remarks Commissioner Gord Miller

Introduction of Participants

Overview of EBR Litigation Rights and Issues ECO Staff
Q&A

Coffee Break

“Looking Back, Moving Forward: Six Years of EBR Litigation Rights’
Pandigs

Jerry DeMarco, SierraLegd Defence Fund

Doug Hatch, Artemesia Waters Limited

Laura Nemchin, Ontario Ministry of Environment

Linda Pim, Federation of Ontario Naturalists

Rick Lindgren, Canadian Environmenta Law Association

Lunch
Concurrent Break Out Groups

Leaveto Apped #1
Leaveto Apped #2

Right to Sue for Harm to a Public Resource

Right to Sue for Public Nuisance and Whistleblower Protection
Coffee Break
Reports from Break Out Groups

Conclusons and Next Steps Commissoner Gord Miller

Adjourn
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Sponsored by the Environmental Commissioner of Ontario
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